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that an employee is engaged each 
workday and each workweek in receiv-
ing remedial education, and the com-
pensation paid each pay period for the 
time so engaged, as described in 29 CFR 
516.34. The remedial education must be 
conducted during discrete periods of 
time set aside for such a program, and, 
to the maximum extent practicable, 
away from the employee’s normal work 
station. An employer has the burden to 
establish compliance with all applica-
ble requirements of this special over-
time provision as set forth in section 
7(q) of the Act and in this section of 
the regulations. Section 7(q) is solely 
an exemption from the overtime provi-
sions of section 7(a) of the Act. It is not 
an exemption from the requirements of 
any other law that regulates employ-
ment practices, including the stand-
ards that are used to select individuals 
for employment. An employer creating 
a remedial education program pursuant 
to section 7(q) should be mindful not to 
violate other applicable requirements. 
See, for example, title VII of the Civil 
Rights Act of 1964, as amended, 42 
U.S.C. 2000e et seq.; Executive Order 
11246, as amended, 3 CFR part 339 (1964– 
1965 Compilation), reprinted in 42 U.S.C. 
2000e note; the Rehabilitation Act of 
1973, as amended, 29 U.S.C. 701 et seq.; 
and the Uniform Guidelines on Em-
ployee Selection Procedures published 
at 41 CFR part 60–3. 

[56 FR 61101, Nov. 29, 1991] 
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779.388 Exemption provided for food or bev-
erage service employees. 

Subpart E—Provisions Relating to Certain 
Employees of Retail or Service Estab-
lishments 

GENERAL PRINCIPLES 

779.400 Purpose of subpart. 

EXECUTIVE, ADMINISTRATIVE, AND PROFES-
SIONAL EMPLOYEES AND OUTSIDE SALES-
MEN 

779.401 Statutory provision. 
779.402 ‘‘Executive’’ and ‘‘administrative’’ 

employees defined. 
779.403 Administrative and executive em-

ployees in covered enterprises employed 
in other than retail or service establish-
ments. 

779.404 Other section 13(a)(1) employees em-
ployed in covered enterprises. 

STUDENTS, LEARNERS, AND HANDICAPPED 
WORKERS 

779.405 Statutory provisions. 
779.406 ‘‘Student-learners.’’ 
779.407 Learners other than ‘‘student-learn-

ers.’’ 
779.408 ‘‘Full-time students.’’ 
779.409 Handicapped workers. 

EMPLOYEES COMPENSATED PRINCIPALLY BY 
COMMISSIONS 

779.410 Statutory provision. 
779.411 Employee of a ‘‘retail or service es-

tablishment.’’ 
779.412 Compensation requirements for 

overtime pay exemption under section 
7(i). 

779.413 Methods of compensation of retail 
store employees. 

779.414 Types of employment in which this 
overtime pay exemption may apply. 

779.415 Computing employee’s compensation 
for the representative period. 

779.416 What compensation ‘‘represents 
commissions.’’ 

779.417 The ‘‘representative period’’ for test-
ing employee’s compensation. 

779.418 Grace period for computing portion 
of compensation representing commis-
sions. 

779.419 Dependence of the section 7(i) over-
time pay exemption upon the level of the 
employee’s ‘‘regular rate’’ of pay. 

779.420 Recordkeeping requirements. 
779.421 Basic rate for computing overtime 

compensation of nonexempt employees 
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779.503 The retailer and section 12(a). 
779.504 The retailer and section 12(c). 
779.505 ‘‘Oppressive child labor’’ defined. 
779.506 Sixteen-year minimum. 
779.507 Fourteen-year minimum. 
779.508 Eighteen-year minimum. 

DRIVER OR DRIVER’S HELPER MAKING LOCAL 
DELIVERIES 

779.509 Statutory provision. 
779.510 Conditions that must be met for sec-

tion 13(b) (11) exemption. 
779.511 ‘‘Finding by Secretary.’’ 
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779.514 Period for preserving records. 
779.515 Regulations should be consulted. 

AUTHORITY: Secs. 1–19, 52 Stat. 1060, as 
amended; 75 Stat. 65; 29 U.S.C. 201–219. 

SOURCE: 35 FR 5856, Apr. 9, 1970, unless oth-
erwise noted. 

Subpart A—General 

INTRODUCTORY 

§ 779.0 Purpose of interpretative bul-
letin. 

It is the purpose of this part to pro-
vide an official statement of the views 
of the Department of Labor with re-
spect to the application and meaning of 
those provisions of the Fair Labor 
Standards Act, hereinafter referred to 
as the Act, which govern rights and ob-
ligations of employees and employers 
in the various enterprises in which re-
tail sales of goods or services are made. 
The application of the Act to employ-
ment in such enterprises was greatly 
broadened by amendments effective 
September 3, 1961. The Act’s applica-
tion was extended to employment in 
additional retail and service enter-
prises by the Fair Labor Standards 
Amendments of 1966, effective Feb-
ruary 1, 1967. Under the amended Act, 
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there are many employees employed by 
retail or service establishments and in 
enterprises having such establishments 
engaged in the retail selling of goods or 
services who must be employed in com-
pliance with its provisions. It is an ob-
jective of this part to make available 
in one place, for the guidance of those 
who may be concerned with the provi-
sions of the law, the official interpreta-
tions of these provisions by which the 
Department of Labor will be guided in 
carrying out its responsibilities under 
the Act. 

§ 779.1 General scope of the Act. 
The Fair Labor Standards Act of 1938, 

as amended, is a Federal statute of 
general application which establishes 
minimum wage, maximum hours, over-
time pay, equal pay, and child labor re-
quirements that apply as provided in 
the Act. Employers and employees in 
enterprises in which retail sales of 
goods or services are made need to 
know how the Act applies to employ-
ment in these enterprises so that they 
may understand their rights and obli-
gations under the law. All employees 
whose employment has the relation-
ship to interstate or foreign commerce 
which the Act specifies are subject to 
the prescribed labor standards unless 
specifically exempted from them. Em-
ployers having such employees are re-
quired to comply with the Act’s provi-
sions in this regard and with specified 
recordkeeping requirements contained 
in Part 516 of this chapter. The law au-
thorizes the Department of Labor to 
investigate for compliance and, in the 
event of violations, to supervise the 
payment of unpaid minimum wages or 
unpaid overtime compensation owing 
to any employee. The law also provides 
for enforcement in the courts. 

§ 779.2 Previous and new coverage. 
Under the Act as amended in 1966, an 

employer may have some employees 
subject to its minimum wages, max-
imum hours, overtime pay, equal pay, 
or child labor provisions who would be 
covered by such provisions under the 
prior law even if the amendments had 
not been enacted, and other employees 
whose coverage under such provisions 
was provided for the first time by the 
1966 amendments. As explained in sub-

parts B and C such provisions of the 
amended Act may apply to an em-
ployee by reason of the activities in 
which he is individually engaged, or be-
cause he is employed in an enterprise 
whose activities satisfy the conditions 
prescribed in the law prior to the 
amendments. On the other hand, such 
provisions of the amended Act may 
apply to an employee solely because he 
is employed in an enterprise whose ac-
tivities satisfy only the conditions pro-
vided in the Act as it was amended in 
1966. Previously covered employment 
in retail and service enterprise is sub-
ject to different monetary standards 
than newly covered employment in 
such enterprises until February 1, 1971. 
On and after that date, every such em-
ployee subject to the minimum wage 
provisions will be entitled to not less 
than $1.60 an hour. However, beginning 
February 1, 1969, every such employee 
subject to the overtime provisions is 
entitled to overtime pay for all hours 
worked in excess of 40 in a workweek 
at a rate not less than one and one-half 
times his regular rate of pay. During 
the period for which different min-
imum wage provisions were made ap-
plicable, beginning with the effective 
date of the 1966 amendments on Feb-
ruary 1, 1967, and ending on January 31, 
1971, a lower minimum wage rate is au-
thorized for employees in employment 
brought under the minimum wage pro-
visions of the Act for the first time by 
the amendments than for those subject 
to the minimum wage provisions under 
the prior Act. Also, in the period begin-
ning with the effective date of the 
amendments and ending on January 31, 
1969, employees in employment brought 
under the overtime pay provisions for 
the first time by the amendments 
could be employed for a longer work-
week without overtime pay, as speci-
fied in the Act. Accordingly, employers 
who do not wish to pay aIl covered em-
ployees for employment during such 
periods the minimum wages and over-
time pay required for employment cov-
ered under the prior provisions will 
need to identify those employees who 
are covered under the prior provisions 
and those who are covered under the 
new provisions when wages are com-
puted and paid under the Act. 
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